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DEPARTMENT OF HEALTH AND HUMAN SERVI CES

Ofice for Gvil R ghts

Title VI of the CGvil R ghts Act of 1964; Policy Guidance on the
Prohi bition Against National Oigin Discrimnation As It Affects
Persons Wth Limted English Proficiency

AGENCY: O fice for Cvil R ghts, HHS.

ACTI ON: Notice of policy guidance with request for conment.

SUMVARY: The United States Departnent of Health and Human Servi ces
(HHS) is publishing policy guidance on Title VI's prohibition agai nst
national origin discrimnation as it affects limted English proficient
per sons.

DATES:. This guidance is effective imedi ately. Comments nust be

subm tted on or before Cctober 30, 2000. OCCR will review all coments
and wi ||l determ ne what nodifications to the policy guidance, if any,
are necessary.

ADDRESSES: | nterested persons should submt witten comments to Ms.
Carole Brown, Ofice for CGvil R ghts, Room506F, U S. Departnent of
Heal t h and Human Servi ces, 200 | ndependence Avenue, S.W, Washi ngton,
D.C. 20201. Comments may al so be submtted by e-mail at

| epcons @s. dhhs. gov.

FOR FURTHER | NFORVATI ON CONTACT: Carol e Brown or Ronal d Copel and at the
Ofice for Gvil R ghts, Room 506F, U.S. Departnent of Health and Human
Servi ces, 200 Independence Avenue, S.W, Washington, D.C 20201,

t el ephone 202-619- 0805 or 202-619-0553; TDD: 1-800-537-7697.
Arrangenents to receive the policy in an alternative format nay be nade
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by contacting the nanmed i ndividual s.

SUPPLEMENTARY | NFORMATION: Title VI of the Cvil R ghts Act of 1964, 42
U S C 2000d et. segq. and its inplenenting regulation at 45 CFR Part 80
provi de that no person shall be subjected to discrimnation on the
basis of race, color or national origin under any programor activity
that receives Federal financial assistance.

The purpose of this policy guidance is to clarify the
responsibilities of providers of health and social services who receive
Federal financial assistance fromthe U S. Departnment of Health and
Human Services (HHS) (" "recipients,'' "~ “providers'' or " covered
entities''), and assist themin fulfilling their responsibilities to
Limted English Proficient (LEP) persons, pursuant to Title VI of the
Cvil Rights Act of 1964. The policy guidance reiterates HHS
| ongstandi ng position that in order to avoid discrimnation agai nst LEP
persons on grounds of national origin, health and social service
provi ders nust take adequate steps to ensure that such persons receive
t he | anguage assi stance necessary to afford them neani ngful access to
their services, free of charge. The guidance also clarifies for health
and soci al service providers, and nenbers of the public, that a
reci pient/covered entity nust ensure that eligible LEP persons have
nmeani ngf ul access to prograns and services. The gui dance al so provi des
exanpl es of policies and practices that OCR would find violative of
Title VI, and sets out the policies, procedures and other steps that
reci pients can take to ensure neani ngful access to their prograns by
LEP persons.

The gui dance does not inpose any new requirenments but reiterates
| ongstanding Title VI principles that OCR has been enforcing for over
30 years. The gui dance di scusses nethods by which recipient/covered
entities can neet their obligation to provide oral interpretation to
LEP persons. The gui dance al so outlines the general paraneters of a
reci pient/covered entity's obligation to provide translation of witten
materials, providing exanples that illustrate both the inportance of
such translation and the flexibility that recipients have in neeting
this obligation.

For recipient/covered entities who desire greater certainty in
under st andi ng sone specific circunstances under which OCRw Il find
themin conpliance with the obligation to translate witten materials,

t he gui dance contains "~ "safe harbors.'' A recipient/covered entity that
translates witten materials under circunstances outlined in the " “safe
harbor'' provisions will have assurance that OCCRwll find it in
conpliance with its Title VI obligation regarding translation of
witten materials. These "~ “safe harbor'' provisions are not mandatory
requi renents and do not establish nunerical thresholds that trigger a
requi renent for the translation of docunents into |anguages ot her than
English. They are one way for a recipient/covered entity to be assured
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that it has net the obligation to translate. In fact, the gui dance
explicitly states that the failure to neet the "~ “safe harbors'' wll
not result in a finding of nonconpliance, but that OCRwill review a
nunber of other factors in determ ning conpliance.

During the past 30 years, OCR has provi ded substantial technical
assi stance to recipient/covered entities who were seeking to ensure
that LEP persons can neaningfully access their

[[ Page 52763]]

prograns or services. This guidance synthesizes that experience so as
to better assist recipient/covered entities in neeting their
responsibilities and al so stresses OCR s | egal obligation and

comm tnent to seeking voluntary conpliance by recipient/covered
entities and its commtnent to providing technical assistance. OCR w ||
continue to be available to provide such assi stance.

Thi s policy guidance addresses situations and i ssues presented by
HHS- f unded heal th and social service prograns and is not necessarily
transferable to other federal prograns or contexts.

The text of the guidance appears bel ow. Appendix A to the gui dance
Is a series of questions and answers that provides a useful summary of
a nunber of the major aspects of the gui dance.

Dat ed: August 3, 2000.
Thomas E. Perez,
Director, Ofice for Gvil Rights.

Pol i cy Qui dance

Title VI Prohibition Against National Oigin Discrimnation As It
Affects Persons Wth Limted English Proficiency

A. Background
English is the predom nant | anguage of the United States. According

to the 1990 Census, English is spoken by 95%of its residents. O those
U S. residents who speak | anguages ot her than English at honme, the 1990

Census reports that 57% above the age of four speak English " “well to
very well."’

The United States is also, however, hone to mllions of national
origin mnority individuals who are ""limted English proficient"’

(LEP). That is, they cannot speak, read, wite or understand the
English language at a level that permts themto interact effectively
with health care providers and social service agencies. Because of

t hese | anguage differences and their inability to speak or understand
English, LEP persons are often excluded from prograns, experience
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del ays or denials of services, or receive care and services based on
I naccurate or inconplete information.

In the course of its enforcenent activities, OCR has found that
persons who | ack proficiency in English frequently are unable to obtain
basi ¢ know edge of how to access various benefits and services for
which they are eligible, such as the State Children's Health | nsurance
Program (SCH P), Medicare, Medicaid or Tenporary Assistance to Needy
Fam | ies (TANF) benefits, clinical research prograns, or basic health
care and soci al services. For exanple, many intake interviewers and
other front line enployees who interact with LEP individuals are
neither bilingual nor trained in howto properly serve an LEP person.
As a result, the LEP applicant all too often is either turned away,
forced to wait for substantial periods of tinme, forced to find his/her
own interpreter who often is not qualified to interpret, or forced to
make repeated visits to the provider's office until an interpreter is
avai l abl e to assist in conducting the interview.

The | ack of | anguage assi stance capability anmong provi der agency
enpl oyees has especially adverse consequences in the area of
prof essional staff services, such as health services. Doctors, nurses,
soci al workers, psychol ogists, and other professionals provide vitally
| nportant services whose very nature requires the establishnent of a
close relationship with the client or patient that is based on enpat hy,
confidence and nutual trust. Such intinmate personal relationships
depend heavily on the free fl ow of comuni cati on between prof essi onal
and client. This essential exchange of information is difficult when
the two parties involved speak different |anguages; it may be inpeded
further by the presence of an unqualified third person who attenpts to
serve as an interpreter.

Sone health and social service providers have sought to bridge the
| anguage gap by encouragi ng | anguage mnority clients to provide their
own interpreters as an alternative to the agency's use of qualified
bili ngual enpl oyees or interpreters. Persons of limted English
proficiency nust sonetinmes rely on their mnor children to interpret
for themduring visits to a health or social service facility.
Alternatively, these clients nmay be required to call upon nei ghbors or
even strangers they encounter at the provider's office to act as
I nterpreters or transl ators.

These practices have severe drawbacks and may violate Title VI of
the Cvil R ghts Act of 1964. In each case, the inpedinents to
effective communi cati on and adequate service are form dable. The
client's untrained "~ “interpreter'' is often unable to understand the
concepts or official term nology he or she is being asked to interpret
or translate. Even if the interpreter possesses the necessary | anguage
and conprehension skills, his or her nmere presence nay obstruct the
flow of confidential infornmation to the provider. This is because the
client would naturally be reluctant to disclose or discuss intimte
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details of personal and famly life in front of the client's child or a
conpl ete stranger who has no formal training or obligation to observe
confidentiality.

When these types of circunstances are encountered, the level and
quality of health and social services available to persons of |limted
English proficiency stand in stark conflict to Title VI's prom se of
equal access to federally assisted prograns and activities. Services
deni ed, del ayed or provided under adverse circunstances have serious
and sonetines life threatening consequences for an LEP person and
generally will constitute discrimnation on the basis of national
origin, in violation of Title VI. Acconmodati on of these |anguage
di fferences through the provision of effective | anguage assi stance w ||
pronote conpliance with Title VI. Mreover, by ensuring accurate client
hi stories, better understanding of exit and discharge instructions, and
better assurances of informed consent, providers will better protect
t hensel ves against tort liability, malpractice |lawsuits, and charges of
negl i gence.

Al t hough OCR s enforcenment authority derives fromTitle VI, the
duty of health and human service providers to ensure that LEP persons
can neani ngfully access prograns and services flows froma host of
addi ti onal sources, including federal and state |aws and regul ati ons,
managed care contracts, and health care accreditation organizations.\1\
In addition, the duty to provide appropriate | anguage assi stance to LEP
individuals is not limted to the health and human servi ce context.
Nunmerous federal |laws require the provision of | anguage assistance to
LEP i ndi vidual s seeking to access critical services and activities. For
I nstance, the Voting Rights Act bans English-only elections in certain
ci rcunst ances and outlines specific nmeasures that nust be taken to
ensure that |anguage mnorities can participate in elections. See 42
US C 1973b(f)(1). Simlarly, the Food Stanp Act of 1977 requires
states to provide witten and oral |anguage assistance to LEP persons
under certain circunstances. 42 U S. C. Section 2020(e)(1) and (2).
These and ot her provisions reflect the sound judgnent that providers of
critical services and benefits bear the responsibility for ensuring
that LEP individuals can neaningfully access their prograns and
servi ces.

\1\ A description of these requirenents is included as Appendi X
B to this policy guidance.

OCR i ssued internal guidance to its staff in January 1998 on a
recipient's obligation to provide | anguage assi stance to LEP persons.
That
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gui dance was i ntended to ensure consistency in OCR s investigation of
LEP cases. This current guidance clarifies for recipient/covered
entities and the public, the legal requirenents under Title VI that OCR
has been enforcing for the past 30 years.

This policy guidance is consistent wwth a Departnment of Justice
(DQJ) directive noting that recipient/covered entities have an
obligation pursuant to Title VI's prohibition against national origin
discrimnation to provide oral and witten | anguage assi stance to LEP
persons.\2\ It is also consistent with a governnent-wide Title VI
regul ation issued by DQJ in 1976, °~ Coordination of Enforcenent of
Nondi scrimnation in Federally Assisted Prograns,'' 28 CF. R Part 42,
Subpart F, that addresses the circunstances in which recipient/covered
entities nmust provide witten | anguage assistance to LEP persons.\ 3\

\2\ The DQJ directive was issued on August 11, 2000.

\3\ The DQJ coordination regulations at 28 C.F. R Section
42.405(d) (1) provide that "~ "[w here a significant nunber or
proportion of the population eligible to be served or likely to be
directly affected by a federally assisted program (e.g., affected by
rel ocati on) needs service or information in a | anguage other than
English in order effectively to be inforned of or to participate in
the program the recipient shall take reasonabl e steps, considering
the scope of the program and the size and concentration of such
popul ation, to provide information in appropriate |anguages to such
persons. This requirenent applies with regard to witten material of
the type which is ordinarily distributed to the public."’

B. Legal Authority

1. Introduction

Over the last 30 years, OCR has conducted thousands of
I nvestigations and revi ews invol ving | anguage differences that inpede
the access of LEP persons to nedical care and social services. Were
the failure to accommobdate | anguage differences discrimnates on the
basi s of national origin, OCR has required recipient/covered entities
to provide appropriate | anguage assistance to LEP persons. For
i nstance, OCR has entered into voluntary conpliance agreenents and
consent decrees that require recipients who operate health and soci al
service prograns to ensure that there are bilingual enployees or
| anguage interpreters to neet the needs of LEP persons seeking
services. OCR has also required these recipient/covered entities to
provide witten materials and post notices in | anguages ot her than
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Engl i sh. See Mendoza v. Lavine, 412 F. Supp. 1105 (S.D.N. Y. 1976); and
Asoci acion M xta Progresista v. HE W, Gvil Nunmber Cr72-882 (N D. Cal
1976). The legal authority for OCR s enforcenent actions is Title VI of
the Gvil R ghts Act of 1964, the inplenenting regulations, and a

consi stent body of case |aw. The legal authority is described bel ow

2. Statute and Regul ati on

Section 601 of Title VI of the Cvil Rights Act of 1964, 42 U. S. C
Section 2000d et. seq. states: "~ "No person in the United States shal
on the ground of race, color or national origin, be excluded from
participation in, be denied the benefits of, or be subjected to
di scrim nati on under any programor activity receiving Federal
fi nanci al assistance.'’

Regul ations inplenenting Title VI, provide in part at 45 CFR
Section 80.3 (b):

"7 (1) Arecipient under any programto which this part applies may
not, directly or through contractual or other arrangenents, on ground
of race, color, or national origin:

(i) Deny an individual any service, financial aid, or other benefit
provi ded under the program

(ii) Provide any service, financial aid, or other benefit to an
I ndi vidual which is different, or is provided in a different nanner,
fromthat provided to others under the program

(2) Arecipient, in determning the types of services, financial
aid, or other benefits, or facilities which will be provided under any
such programor the class of individuals to whom or the situations in
whi ch such services, financial aid or other benefits, or facilities
will be provided .-.-. may not directly, or through contractual or
ot her arrangenents, utilize criteria or nethods of adm nistration which
have the effect of subjecting individuals to discrimnation, because of
their race, color or national origin, or have the effect of defeating
or substantially inpairing acconplishnent of the objectives of the
programwi th respect to individuals of a particular, race, color or
national origin.'' (enphasis added).

3. Case Law

Ext ensive case law affirnms the obligation of recipients of federal
financial assistance to ensure that LEP persons can neani ngfully access
f ederal - assi sted prograns.

The U. S. Suprene Court, in Lau v. N chols, 414 U S. 563 (1974),
recogni zed that recipients of Federal financial assistance have an
affirmati ve responsibility, pursuant to Title VI, to provide LEP
persons wi th nmeani ngful opportunity to participate in public prograns.
In Lau v. Nichols, the Suprene Court ruled that a public school
systemis failure to provide English | anguage instruction to students of
Chi nese ancestry who do not speak English denied the students a
nmeani ngf ul opportunity to participate in a public educational program
in violation of Title VI of the Gvil R ghts Act of 1964.
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The Lau decision affirnmed the U S. Departnent of Health, Education
and Wel fare's Policy Menorandum i ssued on May 25, 1970, titled
““ldentification of Discrimnation and the Denial of Services on the
Basis of National Oigin,'' 35 FR 11,595. The nenorandum states in
part: ~ "Wiere the inability to speak and understand the Engli sh
| anguage excl udes national origin mnority group children from
effective participation in the educational programoffered by a school
district, the district nust take affirmative steps to rectify the
| anguage deficiency in order to open its instructional programto these
students. '’

As early as 1926, the Suprene Court recognized that |anguage rul es
were often discrimnatory. In Yu Cong Eng et. al. v. Trinidad,

Coll ector of Internal Revenue, 271 U. S. 500 (1926), the Suprene Court
found that a Philippine Bookkeepi ng Act that prohibited the keeping of
accounts in | anguages ot her than English, Spanish and Phili ppine

di al ects violated the Philippine Bill of R ghts that Congress had
patterned after the U S. Constitution. The Court found that the Act
deprived Chinese nerchants, who were unable to read, wite or
understand the required | anguages, of liberty and property w thout due
process.

In Gutierrez v. Municipal Court of S.E. Judicial District, 838 F.2d
1031, 1039 (9th G r. 1988), vacated as noot, 490 U S. 1016 (1989), the
court recognized that requiring the use of English only is often used
to mask national origin discrimnation. Cting McArthur, Wrried About
Sonmething Else, 60 Int'l J. Soc. Language, 87, 90-91 (1986), the court
stated that because | anguage and accents are identifying
characteristics, rules that have a negative effect on bilingual
persons, individuals with accents, or non-English speakers may be nere
pretexts for intentional national origin discrimnation.

Anot her case that noted the |ink between | anguage and nati onal
origin discrimnation is Garcia v. Joor, 618 F.2d 264 (5th G r. 1980)
cert. denied, 449 U. S. 1113 (1981). The court found that on the facts
before it a workplace English-only rule did not discrimnate on the
basis of national origin since the conplaining enpl oyees were
bi lingual. However, the court stated that ~"to a person who speaks only
one tongue or to a person who has difficulty using
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anot her | anguage ot her than the one spoken in his hone, |anguage m ght
wel | be an inmutabl e characteristic |ike skin color, sex or place of
birth.'" Id. At 269.

The Fifth Grcuit addressed | anguage as an inperm ssible barrier to
participation in society in U S. v. Uval de Consolidated | ndependent
School District, 625 F2d 547 (5th Cr. 1980). The court upheld an
amendnent to the Voting Ri ghts Act which addressed concerns about
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| anguage mnorities, the protections they were to receive, and
el imnated discrimnation against them by prohibiting English-only
el ections.

Most recently, the Eleventh Grcuit in Sandoval v. Hagan, 197 F. 3d
484 (11th Gr. 1999), petition for cert. filed, May 30, 2000, held that
the State of Al abama's policy of admnistering a driver's |icense
exam nation in English only was a facially neutral practice that had an
adverse effect on the basis of national origin, in violation of Title
VI. The court specifically noted the nexus between | anguage policies
and potential discrimnation based on national origin. That is, in
Sandoval, the vast majority of individuals who were adversely affected
by Al abama's English-only driver's |license exam nation policy were
national origin mnorities.

In the health and human service context, a recipient's failure to
provi de appropriate | anguage assistance to LEP individuals parallels
many of the fact situations discussed in the cases above and, as in
t hose cases, may have an adverse effect on the basis of national
origin, in violation of Title VI.

The Title VI regulations prohibit both intentional discrimnation
and policies and practices that appear neutral but have a
discrimnatory effect. Thus, a recipient/covered entity's policies or
practices regarding the provision of benefits and services to LEP
persons need not be intentional to be discrimnatory, but may
constitute a violation of Title VI if they have an adverse effect on
the ability of national origin mnorities to neaningfully access
prograns and services. Accordingly, it is useful for recipient/covered
entities to examne their policies and practices to determ ne whet her
t hey adversely affect LEP persons. This policy guidance provides a
| egal framework to assist recipient/covered entities in conducting such
assessnents.

C. Policy Guidance

1. Wo is Covered

Al'l entities that receive Federal financial assistance from HHS
either directly or indirectly, through a grant, contract or
subcontract, are covered by this policy guidance. Covered entities
I nclude: (1) Any state or |ocal agency, private institution or
organi zation, or any public or private individual that; (2) operates,
provi des or engages in health, or social service prograns and
activities and that; (3) receives federal financial assistance from HHS
directly or through another recipient/covered entity. Exanples of
covered entities include but are not limted to hospitals, nursing
honmes, hone heal th agenci es, managed care organi zations, universities
and other entities with health or social service research prograns,
state, county and | ocal health agencies, state Medi cai d agenci es,
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state, county and | ocal welfare agencies, prograns for famlies, youth
and children, Head Start prograns, public and private contractors,
subcontractors and vendors, physicians, and ot her providers who receive
Federal financial assistance from HHS.

The term Federal financial assistance to which Title VI applies
i ncludes but is not limted to grants and | oans of Federal funds,
grants or donations of Federal property, details of Federal personnel,
or any agreenent, arrangenent or other contract which has as one of its
pur poses the provision of assistance. (See, 45 CFR Section 80.13(f);
and Appendix Ato the Title VI regul ations, 45 CFR Part 80, for
addi ti onal discussion of what constitutes Federal financi al
assi stance).

Title VI prohibits discrimnation in any programor activity that
recei ves Federal financial assistance. What constitutes a program or
activity covered by Title VI was clarified by Congress in 1988, when
the Gvil R ghts Restoration Act of 1987 (CRRA) was enacted. The CRRA
provi des that, in nost cases, when a recipient/covered entity receives
Federal financial assistance for a particular programor activity, all
operations of the recipient/covered entity are covered by Title VI, not
just the part of the programthat uses the Federal assistance. Thus,
all parts of the recipient's operations would be covered by Title VI,
even if the Federal assistance is used only by one part.

2. Basic Requirenents Under Title VI

A recipient/covered entity whose policies, practices or procedures
exclude, limt, or have the effect of excluding or limting, the
participation of any LEP person in a federally-assisted programon the
basis of national origin may be engaged in discrimnation in violation
of Title VI. In order to ensure conpliance with Title VI, recipient/
covered entities must take steps to ensure that LEP persons who are
eligible for their progranms or services have neani ngful access to the
heal th and social service benefits that they provide. The nost
I nportant step in neeting this obligation is for recipients of Federal
financi al assistance such as grants, contracts, and subcontracts to
provi de the | anguage assi stance necessary to ensure such access, at no
cost to the LEP person.

The type of | anguage assi stance a recipient/covered entity provides
to ensure neani ngful access wll depend on a variety of factors,

I ncluding the size of the recipient/covered entity, the size of the
eligible LEP population it serves, the nature of the program or
service, the objectives of the program the total resources avail able
to the recipient/covered entity, the frequency with which particul ar

| anguages are encountered, and the frequency with which LEP persons
conme into contact with the program There is no "~“one size fits all"'"’
solution for Title VI conpliance with respect to LEP persons. OCR wi ||
make its assessnment of the | anguage assi stance needed to ensure

nmeani ngf ul access on a case by case basis, and a recipient/covered
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entity will have considerable flexibility in determ ning precisely how
to fulfill this obligation. OCR will focus on the end result--whether
the recipient/covered entity has taken the necessary steps to ensure
that LEP persons have neani ngful access to its prograns and services.

The key to providing neani ngful access for LEP persons is to ensure
that the recipient/covered entity and LEP person can communi cate
effectively. The steps taken by a covered entity nust ensure that the
LEP person is given adequate information, is able to understand the
services and benefits available, and is able to receive those for which
he or she is eligible. The covered entity nust al so ensure that the LEP
person can effectively comrunicate the rel evant circunstances of his or
her situation to the service provider.

In enforcing Title VI and its application to LEP persons over the
| ast 30 years, OCR has found that effective | anguage assi stance
prograns usually contain the four elenents described in section three
below. In review ng conplaints and conducting conpliance reviews, OCR
will consider a programto be in conpliance when the recipient/covered
entity effectively incorporates and inplenments these four elenents. The
failure to incorporate or inplenment one or nore of these el enents does
not necessarily mean nonconpliance with Title VI, and OCCR wi |l review
the totality of the circunstances to determ ne whet her LEP persons can

[[ Page 52766] ]

nmeani ngful |y access the services and benefits of the recipient/covered
entity.
3. Ensuring Meaningful Access to LEP Persons

(a) Introduction--The Four Keys to Title VI Conpliance in the LEP
Cont ext

The key to providing neani ngful access to benefits and services for
LEP persons is to ensure that the | anguage assi stance provided results
I n accurate and effective comruni cati on between the provider and LEP
applicant/client about the types of services and/or benefits avail able
and about the applicant's or client's circunstances. Al though HHS
reci pients have considerable flexibility in fulfilling this obligation,
OCR has found that effective prograns usually have the follow ng four
el enent s:

--Assessnent - - The reci pi ent/covered entity conducts a thorough
assessnment of the | anguage needs of the population to be served,

- - Devel opnent of Conprehensive Witten Policy on Language Access--The
reci pient/covered entity devel ops and inplenents a conprehensive
witten policy that will ensure neani ngful communicati on;

--Training of Staff--The recipient/covered entity takes steps to ensure
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that staff understands the policy and is capable of carrying it out;
and

--Vigilant Mnitoring--The recipient/covered entity conducts regul ar
oversi ght of the | anguage assistance programto ensure that LEP persons
meani ngful |y access the program

The failure to i npl ement one or nore of these neasures does not
necessarily nean nonconpliance with Title VI, and OCCRw || reviewthe
totality of the circunstances in each case. |If inplenentation of one or
nore of these options would be so financially burdensone as to def eat
the legitimte objectives of a recipient/covered entity's program or
If there are equally effective alternatives for ensuring that LEP
persons have neani ngful access to prograns and services, OCR will not
find the recipient/covered entity in nonconpliance.

(b) Assessnent

The first key to ensuring neaningful access is for the recipient/
covered entity to assess the | anguage needs of the affected popul ation.
A recipient/covered entity assesses | anguage needs by:

i dentifying the non-English |anguages that are likely to
be encountered in its programand by estimating the nunber of LEP
persons that are eligible for services and that are likely to be
directly affected by its program This can be done by review ng census
data, client utilization data fromclient files, and data from school
systens and community agenci es and organi zati ons;
i dentifying the | anguage needs of each LEP patient/client
and recording this information in the client's file;
i dentifying the points of contact in the program or
activity where | anguage assistance is likely to be needed;
identifying the resources that will be needed to provide
effective | anguage assi stance; identifying the |ocation and
avai lability of these resources; and
i dentifying the arrangenents that nust be nmade to access
these resources in a tinely fashion.

(c) Devel opnent of Conprehensive Witten Policy on Language Access

A recipient/covered entity can ensure effective comuni cation by
devel opi ng and i npl enenting a conprehensive witten | anguage assi stance
program that includes policies and procedures for identifying and
assessi ng the | anguage needs of its LEP applicants/clients, and that
provi des for a range of oral |anguage assi stance options, notice to LEP
persons in a | anguage they can understand of the right to free | anguage
assi stance, periodic training of staff, nonitoring of the program and
translation of witten materials in certain circunstances.\4\
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\4\ The Anericans wth Disabilities Act and Section 504 of the
Rehabilitation Act of 1973 both provide sim/lar prohibitions against
di scrimnation on the basis of disability and require entities to
provi de | anguage assi stance such as sign | anguage interpreters for
hearing inmpaired individuals or alternative formats such as braille,
| arge print or tape for vision inpaired individuals. In developing a
conpr ehensi ve | anguage assi stance program recipient/covered
entities should be mndful of their responsibilities under the ADA
and Section 504 to ensure access to prograns for individuals with
di sabilities.

(1) Oal Language Interpretation--In designing an effective
| anguage assi stance program a recipient/covered entity devel ops
procedures for obtaining and providing trained and conpet ent
interpreters and other oral |anguage assistance services, in atinely
manner, by taking sonme or all of the foll ow ng steps:

Hiring bilingual staff who are trained and conpetent in
the skill of interpreting;

Hring staff interpreters who are trained and conpetent in
the skill of interpreting;

Contracting with an outside interpreter service for
trained and conpetent interpreters;

Arranging formally for the services of voluntary community
I nterpreters who are trained and conpetent in the skill of
I nterpreting;

Arrangi ng/contracting for the use of a tel ephone | anguage
i nterpreter service. See Section 3(e)(2) for a discussion on
" " Conpetence of Interpreters.’

The follow ng provides guidance to recipient/covered entities in
det erm ni ng whi ch | anguage assi stance options will be of sufficient
quantity and quality to neet the needs of their LEP beneficiaries:

Bilingual Staff--Hring bilingual staff for patient and client
contact positions facilitates participation by LEP persons. However,
where there are a variety of LEP | anguage groups in a recipient's
service area, this option may be insufficient to neet the needs of all
LEP applicants and clients. Were this option is insufficient to neet
the needs, the recipient/covered entity nmust provide additional and
tinmely | anguage assistance. Bilingual staff nust be trained and nust
denonstrate conpetence as interpreters.

Staff Interpreters--Paid staff interpreters are especially
appropriate where there is a frequent and/or regular need for
I nterpreting services. These persons nust be conpetent and readily
avai | abl e.
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Contract Interpreters--The use of contract interpreters may be an
option for recipient/covered entities that have an infrequent need for
I nterpreting services, have | ess common LEP | anguage groups in their
service areas, or need to supplenent their in-house capabilities on an
as- needed basis. Such contract interpreters nust be readily avail able
and conpetent.

Community Vol unt eers--Use of comunity vol unteers may provide
reci pient/covered entities with a cost-effective nmethod for providing
I nterpreter services. However, experience has shown that to use
community volunteers effectively, recipient/covered entities nust
ensure that formal arrangenents for interpreting services are made with
community organi zati ons so that these organi zations are not subjected
to ad hoc requests for assistance. In addition, recipient/covered
entities nust ensure that these volunteers are conpetent as
Interpreters and understand their obligation to maintain client
confidentiality. Additional |anguage assistance nust be provi ded where
conpetent volunteers are not readily available during all hours of
servi ce.

Tel ephone Interpreter Lines--A tel ephone interpreter service |line
may be a useful option as a supplenental system or may be useful when
a recipient/covered entity encounters a | anguage that it cannot
ot herwi se accommobdate. Such a service often offers interpreting
assi stance i n nmany

[[ Page 52767]]

di fferent | anguages and usually can provide the service in quick
response to a request. However, recipient/covered entities should be
awar e that such services may not always have readily avail able
interpreters who are famliar with the term nol ogy peculiar to the
particular programor service. It is inportant that a recipient/covered
entity not offer this as the only | anguage assi stance option except
wher e ot her | anguage assi stance options are unavailable (e.g., in a
rural clinic visited by an LEP patient who speaks a | anguage that is
not usually encountered in the area).

(2) Translation of Witten Material s--An effective | anguage
assi stance programensures that witten materials that are routinely
provided in English to applicants, clients and the public are avail able
in regularly encountered | anguages other than English. It is
particularly inmportant to ensure that vital docunments, such as
applications, consent fornms, letters containing inportant information
regardi ng participation in a program (such as a cover l|letter outlining
conditions of participation in a Medicaid managed care progran),
notices pertaining to the reduction, denial or term nation of services
or benefits, of the right to appeal such actions or that require a
response from beneficiaries, notices advising LEP persons of the
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avai lability of free | anguage assi stance, and other outreach naterials
be translated into the non-English | anguage of each regularly
encountered LEP group eligible to be served or likely to be directly
affected by the recipient/covered entity's program However, OCR
recogni zes that each federally-funded health and social service program
has uni que characteristics. Therefore, OCR will collaborate with
respective HHS agencies in determ ning which docunents and i nformation
are deenmed to be vital

As part of its overall |anguage assi stance program a recipient
nmust devel op and inplenment a plan to provide witten materials in
| anguages ot her than English where a significant nunber or percentage
of the population eligible to be served or likely to be directly
affected by the program needs services or information in a | anguage
ot her than English to communi cate effectively. 28 CFR Secti on
42.405(d)(1). OCR w il determ ne the extent of the recipient/covered
entity's obligation to provide witten translation of docunents on a
case by case basis, taking into account all relevant circunstances,

i ncluding the nature of the recipient/covered entity's services or
benefits, the size of the recipient/covered entity, the nunber and size
of the LEP | anguage groups in its service area, the nature and | ength
of the docunent, the objectives of the program the total resources
avai l able to the recipient/covered entity, the frequency w th which
transl ated docunents are needed, and the cost of translation.

One way for a recipient/covered entity to know with greater
certainty that it will be found in conpliance with its obligation to
provide witten translations in |anguages other than English is for the
reci pient/covered entity to neet the guidelines outlined in paragraphs
(A) and (B) bel ow.

Par agraphs (A) and (B) outline the circunstances that provide a
"“safe harbor'' for recipient/covered entities. A recipient/covered
entity that provides witten translations under these circunstances can
be confident that it wll be found in conpliance with its obligation
under Title VI regarding witten translations.\5\ However, the failure
to provide witten translations under these circunstances outlined in
paragraphs (A) and (B) will not necessarily nmean nonconpliance with
Title VI.

\5\ The " “safe harbor'' provisions in paragraphs (A) and (B)
bel ow are not intended to establish nunerical thresholds for when a
reci pient nust transl ate docunents. The nunbers and percent ages
i ncluded in these provisions are based on the bal ancing of a nunber
of factors, including OCR s experience in enforcing Title VI in the
context of health and human services prograns, and OCR s di scussions
wi th ot her Departnent agencies about experiences of their grant
reci pient/covered entities with | anguage access i ssues.
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In such circunstances, OCRwill reviewthe totality of the
ci rcunstances to determ ne the precise nature of a recipient/covered
entity's obligation to provide witten materials in | anguages ot her
than English. If witten translation of a certain docunent or set of
docunents woul d be so financially burdensone as to defeat the
| egiti mate objectives of its program or if there is an alternative
means of ensuring that LEP persons have neani ngful access to the
i nformation provided in the docunment (such as tinely, effective ora

interpretation of vital docunents), OCRw Il not find the translation
of witten nmaterials necessary for conpliance with Title VI.
OCR wi Il consider a recipient/covered entity to be in conpliance

wthits Title VI obligation to provide witten materials in non-
Engl i sh | anguages if:

(A) The recipient/covered entity provides translated witten
materials, including vital docunments, for each eligible LEP | anguage
group that constitutes ten percent or 3,000, whichever is less, of the
popul ati on of persons eligible to be served or likely to be directly
affected by the recipient/covered entity's program\6\;

\6\ As noted above, vital docunents include applications,
consent forns, letters containing information regarding eligibility
or participation criteria, and notices pertaining to reduction,
denial or termnation of services or benefits, that require a
response from beneficiaries, and/or that advise of free | anguage
assi stance. Large docunents, such as enrol |l nent handbooks, may not
need to be translated in their entirety. However, vital information
contained in | arge docunents must be transl at ed.

(B) Regardi ng LEP | anguage groups that do not fall w thin paragraph
(A) above, but constitute five percent or 1,000, whichever is |less, of
the popul ation of persons eligible to be served or likely to be
directly affected, the recipient/covered entity ensures that, at a
m ni mum vital docunents are translated into the appropriate non-
Engl i sh | anguages of such LEP persons. Transl ation of other docunents,
i f needed, can be provided orally; and

(C© Notw thstandi ng paragraphs (A and (B) above, a recipient with
fewer than 100 persons in a | anguage group eligible to be served or
likely to be directly affected by the recipient/covered entity's
program does not translate witten materials but provides witten
notice in the primary |anguage of the LEP | anguage group of the right
to receive conpetent oral translation of witten nmaterial s.

The term “persons eligible to be served on likely to be directly
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affected'' relates to the issue of what is the recipient/covered
entity's service area for purposes of neeting its Title VI obligation.

There is no "one size fits all'' definition of what constitutes
"“persons eligible to be served or likely to be directly affected' ' and
OCCR wi Il address this issue on a case by case basis.

Odinarily, persons eligible to be served or likely to be directly
affected by a recipient's programare those persons who are in the
geographi c area that has been approved by a Federal grant agency as the
reci pient/covered entity's service area, and who either are eligible
for the recipient/covered entity's benefits or services, or otherw se
m ght be directly affected by such an entity's conduct. For exanple, a
parent who m ght seek services for a child would be seen as likely to
be affected by a recipient/covered entity's policies and practices.
Where no service area has been approved by a Federal grant agency, OCR
w Il consider the relevant service area for determ ning persons
eligible to be served as that designated and/ or approved by state or
| ocal authorities or designated by the recipient/covered entity itself,
provi ded that these designations do not

[[ Page 52768]]

t hensel ves discrimnatorily exclude certain popul ations. OCR may al so
determ ne the service area to be the geographic areas from which the
reci pient draws, or can be expected to draw, clients/patients. The
follow ng are exanpl es of how OCR woul d determ ne the rel evant service
areas when assessing who is eligible to be served or likely to be
af f ect ed:

A conplaint filed with OCR alleges that a private hospital
di scri m nat es agai nst Hi spanic and Chi nese LEP patients by failing to
provi de such persons with | anguage assistance, including witten
transl ati ons of consent fornms. The hospital identifies its service area
as the geographic area identified in its marketing plan. OCR determ nes
that a substantial nunber of the hospital's patients are drawn fromthe
area identified in the marketing plan and that no area with
concentrations of racial, ethnic or other mnorities is
discrimnatorily excluded fromthe plan. OCRis |likely to accept the
area identified in the marketing plan as the rel evant service area.

A state enters into a contract with a nmanaged care plan
for the provision of health services to Medicaid beneficiaries. The
Medi cai d nanaged care contract provides that the plan will serve
beneficiaries in three counties. The contract is reviewed and approved
by HHS. In determ ning the persons eligible to be served or likely to
be affected, the relevant service area would be that designated in the
contract.

As this guidance notes, Title VI provides that no person nay be
deni ed neani ngful access to a recipient/covered entity's benefits and
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services, on the basis of national origin. To conply with the Title VI
requi renent, a recipient/covered entity nmust ensure that LEP persons
have meani ngful access to and can understand infornation contained in
programrelated witten docunents. Thus, for |anguage groups that do
not fall wthin paragraphs (A and (B), above, a recipient can ensure
such access by, at a mninmum providing notice, in witing, in the LEP
person's primary | anguage, of the right to receive free | anguage

assi stance in a | anguage other than English, including the right to
conpetent oral translation of witten materials, free of cost.

Recent technol ogi cal advances have nmade it easier for recipient/
covered entities to store transl ated docunents readily. At the sane
time, OCR recogni zes that recipient/covered entities in a nunber of
areas, such as many large cities, regularly serve LEP persons from nmany
different areas of the world who speak dozens and sonetines over 100
di fferent | anguages. It would be unduly burdensone to demand t hat
reci pient/covered entities in these circunstances translate all witten
materials into dozens, if not nore than 100 | anguages. As a result, OCR
will determne the extent of the recipient/covered entity's obligation
to provide witten transl ations of docunents on a case by case basis,
| ooking at the totality of the circunstances.\7\

\'7\ For instance, a Medicaid nmanaged care programthat reqgularly
encounters, or potentially wll encounter on a reqular basis, LEP
persons who speak dozens or perhaps over 100 different |anguages,
woul d not be required to translate the | engthy program brochure into
every regularly encountered | anguage. Rather, the recipient/covered
entity in these circunmstances would likely be required to translate
the witten materials into the nost frequently encountered
| anguages. Regarding the renmaining regularly encountered | anguages,
the recipient/covered entity would be required to ensure that the
LEP person receives witten notification in the appropriate non-
Engl i sh | anguage of the right to free oral translation of the
witten materials. In addition, the recipient/covered entity woul d
frequently be required to provide witten translations of vital
docunents that are short in length and pertain to inportant aspects
of critical prograns, such as a cover l|letter that outlines the terns
and conditions of participation in a Medicaid nmanaged care program
and/ or contains tine sensitive information about enroll nent or
continued participation.

It is also inmportant to ensure that the person translating the
materials is well qualified. In addition, it is inportant to note that
I n some circunstances verbatimtranslation of materials may not
accurately or appropriately convey the substance of what is contained
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in the witten materials. An effective way to address this potenti al
problemis to reach out to comunity-based organi zations to review
translated materials to ensure that they are accurate and easily
under st ood by LEP persons.

(3) Methods for Providing Notice to LEP Persons--A vital part of a
wel | -functioning conpliance programincludes having effective nethods
for notifying LEP persons regarding their right to | anguage assi stance
and the availability of such assistance free of charge. These nethods
i nclude but are not limted to:

--Use of | anguage identification cards which allow LEP beneficiaries to
identify their |anguage needs to staff and for staff to identify the

| anguage needs of applicants and clients. To be effective, the cards
(e.g., | speak cards'') nust invite the LEP person to identify the

| anguage he/ she speaks. This identification nust be recorded in the LEP
person's file;

--Posting and nmaintaining signs in regularly encountered | anguages

ot her than English in waiting roons, reception areas and other initial
points of entry. In order to be effective, these signs nust inform
appl i cants and beneficiaries of their right to free | anguage assi stance
services and invite themto identify thensel ves as persons needi ng such
servi ces;

--Transl ation of application forns and instructional, informational and
other witten materials into appropriate non-English | anguages by
conpetent translators. For LEP persons whose | anguage does not exist in
witten form assistance froman interpreter to explain the contents of
t he docunent;

--Uni form procedures for tinely and effective tel ephone conmuni cati on
bet ween staff and LEP persons. This must include instructions for

Engl i sh- speaki ng enpl oyees to obtain assistance frominterpreters or
bilingual staff when receiving calls fromor initiating calls to LEP
per sons; and

--Inclusion of statenments about the services available and the right to
free | anguage assi stance services, in appropriate non-English

| anguages, in brochures, booklets, outreach and recruitnent information
and other materials that are routinely dissem nated to the public.

(d) Training of Staff

Anot her vital elenent in ensuring that its policies are followed is
a recipient/covered entity's dissemnation of its policy to al
enpl oyees likely to have contact with LEP persons, and periodic
training of these enployees. Effective training ensures that enpl oyees
are know edgeabl e and aware of LEP policies and procedures, are trained
to work effectively with in-person and tel ephone interpreters, and
understand the dynam cs of interpretation between clients, providers
and interpreters. It is inportant that this training be part of the
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orientation for new enpl oyees and that all enployees in client contact
positions be properly trained. G ven the high turnover rate anong sone
enpl oyees, recipient/covered entities may find it useful to naintain a
training registry that records the nanes and dates of enpl oyees'
training. Over the years, OCR has observed that recipient/covered
entities often devel op effective | anguage assi stance policies and
procedures but that enployees are unaware of the policies, or do not
know how to, or otherwi se fail to, provide avail abl e assi stance.
Effective training is one neans of ensuring that there is not a gap
bet ween a recipient/covered entity's witten policies and procedures,
and the actual practices of enployees who are in the front |ines

i nteracting with LEP persons.

[[ Page 52769]]
(e) Monitoring

It is also crucial for a recipient/covered entity to nonitor its
| anguage assi stance program at | east annually to assess the current LEP
makeup of its service area, the current conmunicati on needs of LEP
applicants and clients, whether existing assistance is neeting the
needs of such persons, whether staff is know edgeabl e about policies
and procedures and how to i nplenent them and whether sources of and
arrangenents for assistance are still current and viable. One el enent
of such an assessnent is for a recipient/covered entity to seek
feedback fromclients and advocates. OCR has found that conpliance with
the Title VI |anguage assistance obligation is nost |ikely when a
reci pi ent/covered entity continuously nonitors its program mnakes
nodi fi cati ons where necessary, and periodically trains enployees in
i npl enentation of the policies and procedures.
4. OCR s Assessnent of Meani ngful Access

The failure to take all of the steps outlined in Section C. 3,

above, wll not necessarily nean that a recipient/covered entity has
failed to provide neani ngful access to LEP clients. As noted above, OCR
w Il make assessnents on a case by case basis and wll| consider several

factors in assessing whether the steps taken by a recipient/covered
entity provide neani ngful access. Those factors include the size of the
reci pient/covered entity and of the eligible LEP popul ation, the nature
of the program or service, the objectives of the program the total
resources avail able, the frequency with which particul ar |anguages are
encountered, and the frequency with which LEP persons cone into contact
with the program The follow ng are exanpl es of how neani ngful access
wll be assessed by OCR

--A physician, a sole practitioner, has about 50 LEP Hi spanic patients.
He has a staff of two nurses and a receptionist, derives a nodest

I nconme fromhis practice, and receives Medicaid funds. He asserts that
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he cannot afford to hire bilingual staff, contract with a professional
Interpreter service, or translate witten docunents. To accommobdate the
| anguage needs of his LEP patients, he has nade arrangenents with a
Hi spani ¢ community organi zation for trained and conpetent vol unteer
Interpreters, and with a tel ephone interpreter |anguage line, to
interpret during consultations and to orally translate witten
docunents. There have been no client conplaints of inordinate delays or
ot her service related problens with respect to LEP clients. G ven the
physi cian's resources, the size of his staff, and the size of the LEP
popul ati on, OCR would find the physician in conpliance with Title VI.
--A county TANF program wth a | arge budget, serves 500, 000
beneficiaries. O the beneficiaries eligible for its services, 3,500
are LEP Chi nese persons, 4,000 are LEP Hi spanic persons, 2000 are LEP
Vi et nanese persons and about 400 are LEP Laotian persons. The county
has no policy regardi ng | anguage assi stance to LEP persons, and LEP
clients are told to bring their own interpreters, are provided wth
application and consent forns in English and if unacconpani ed by their
own interpreters, nust solicit the help of other clients or nust return
at a later date with an interpreter. G ven the size of the county
program its resources, the size of the eligible LEP popul ati on, and
the nature of the program OCR would likely find the county in
violation of Title VI and would likely require it to develop a
conpr ehensi ve | anguage assi stance programthat includes all of the
options discussed in Section C. 3, above.
--A large national corporation receives TANF funds froma | ocal welfare
agency to provide conputer training to TANF beneficiaries. O the 2000
clients that are trained by the corporation each nonth, approxi mately
one-third are LEP Hi spani c persons. The corporati on has nmade no
arrangenents for | anguage assistance and relies on bilingual H spanic
students in class to help LEP students understand the oral instructions
and the witten materials. Based on the size of the welfare agency and
corporation, their budgets, the size of the LEP popul ation, and the
nature of the program OCR would likely find both the wel fare agency
and the corporation in nonconpliance with Title VI. The wel fare agency
woul d i kely be found in nonconpliance for failing to provide LEP
clients neaningful access to its benefits and services through its
contract with the corporation, and for failing to nonitor the training
programto ensure that it provided such access. OCR would |ikely also
find the corporation in nonconpliance for failing to provide neani ngful
access to LEP clients and would require it to provide themw th both
oral and witten | anguage assi stance.
5. Interpreters

Two recurring issues in the area of interpreter services involve
(a) the use of friends, famly, or mnor children as interpreters, and
(b) the need to ensure that interpreters are conpetent, especially in
the area of nedical interpretation.
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(a) Use of Friends, Famly and Mnor Children as Interpreters--A
reci pient/covered entity may expose itself to liability under Title VI
If it requires, suggests, or encourages an LEP person to use friends,
m nor children, or famly nenbers as interpreters, as this could
conprom se the effectiveness of the service. Use of such persons coul d
result in a breach of confidentiality or reluctance on the part of
i ndividuals to reveal personal information critical to their
situations. In a nedical setting, this reluctance could have seri ous,
even life threatening, consequences. In addition, famly and friends
usual |y are not conpetent to act as interpreters, since they are often
Insufficiently proficient in both | anguages, unskilled in
interpretation, and unfamliar with specialized term nol ogy.

If after a recipient/covered entity inforns an LEP person of the
right to free interpreter services, the person declines such services
and requests the use of a famly nenber or friend, the recipient/
covered entity may use the famly nmenber or friend, if the use of such
a person would not conpronise the effectiveness of services or violate
the LEP person's confidentiality. The recipient/covered entity should
docunent the offer and declination in the LEP person's file. Even if an
LEP person elects to use a fam |y nenber or friend, the recipient/
covered entity should suggest that a trained interpreter sit in on the
encounter to ensure accurate interpretation.

(b) Conpetence of Interpreters--In order to provide effective
services to LEP persons, a recipient/covered entity nust ensure that it
uses persons who are conpetent to provide interpreter services.

Conpet ency does not necessarily nean formal certification as an

I nterpreter, though certification is helpful. On the other hand,
conpetency requires nore than self-identification as bilingual. The
conpet ency requi renent contenpl ates denonstrated proficiency in both
English and the other |anguage, orientation and training that includes
the skills and ethics of interpreting (e.g. issues of confidentiality),
fundanent al know edge in both | anguages of any specialized terns, or
concepts peculiar to the recipient/covered entity's
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programor activity, sensitivity to the LEP person's culture and a
denonstrated ability to convey information in both | anguages,
accurately. A recipient/covered entity nmust ensure that those persons
it provides as interpreters are trained and denonstrate conpetency as
I nterpreters.
6. Exanples of Frequently Encountered Scenari os

Over the course of the past 30 years enforcing Title VI in the LEP
context, OCR has observed a nunmber of recurring problens. The foll ow ng
are exanples of frequently encountered policies and practices that are
likely to violate Title VI:

file://1U|/Projects/'Web%20Site/ CHD%20Website/ PDFs/Titl €220V 1%20Policy%20for%20L EP.htm (22 of 39)1/4/2005 5:23:10 AM



filex///U|/Projects/'Web%20Site/ CHD%20Website/ PDFs/Titl %620V 1 %20Poli cy%20f or%20L EP.htm

--A worman is brought to the energency room of a hospital by her

brot her. The hospital has no | anguage assi stance services and requires
her brother to interpret for her. She is too enbarrassed to di scuss her
condi tion through her brother and | eaves w thout treatnent.
--Alternatively, she is forced to use her brother as the interpreter
who is untrained in nmedical term nology and through whom she refuses to
di scuss sensitive informati on pertaining to her medical condition.

--A health clinic uses a Spani sh-speaking security guard who has no
training in interpreting skills and is unfamliar wth nmedical

term nology, as an interpreter for its H spanic LEP patients. He
frequently relays inaccurate information that results in inaccurate

I nstructions to patients.

--A local welfare office uses a Vietnanese janitor to interpret
whenever Vi etnanese applicants or beneficiaries seek services or
benefits. The janitor has been in Anerica for six nonths, does not
speak English well and is not famliar wth the termnology that is
used. He often relays inaccurate information that results in the deni al
of benefits to clients.

--A state wel fare agency does not advise a nother of her right to free
| anguage assi stance and encourages her to use her eleven year old
daughter to interpret for her. The daughter does not understand the
term nol ogy being used and relays inaccurate information to her nother
whose benefits are jeopardized by the failure to obtain accurate

I nformati on.

--A nedical clinic uses a nedical student as an interpreter based on
her self-identification as bilingual. Wile in college, the student had
spent a senester in Spain as an exchange student. The student speaks
Spani sh haltingly and nust often ask patients to speak slowy and to
repeat their statenents. On several occasions, she has rel ayed

i naccurate information that has resulted in m sdiagnosis.

--A managed care plan calls the receptionist at an Ethiopian comunity
or gani zati on whenever it or one of its providers needs the services of
an interpreter for an Ethiopian patient. The plan instructs the
receptionist to send anyone who is available as |long as that person
speaks English. Many of the interpreters sent to a provider either do
not understand English well enough to interpret accurately or are
unfamliar with nedical termnology. As a result, clients often

m sunderstand their rights and benefits.

--A local welfare office forces a Mandarin-speaking client seeking to
apply for SCH P benefits on behalf of her three year old child to wait
for a nunber of hours (or tells the client to cone back another day) to
recei ve assi stance because it cannot conmunicate effectively with her,
and has no effective plan for ensuring neani ngful conmunication. This
results in a delay of benefits.

--An HMO that enrolls Medicaid beneficiaries instructs a non-English
speaking client to provide his or her own interpreter services during
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all office visits.
--A health plan requires non-English speaking patients to pay for
I nterpreter services.

D. Prom sing Practices

In meeting the needs of their LEP patients and clients, sone
reci pient/covered entities have found uni que ways of providing
I nterpreter services and reaching out to the LEP community. As part of
Its technical assistance, OCR has frequently assisted, and wll
continue to assist, recipient/covered entities who are interested in
| ear ni ng about prom sing practices in the area of service to LEP
popul ati ons. Exanples of prom sing practices include the follow ng:

Si mul t aneous Transl ati on--One urban hospital is testing a state of
the art nedical interpretation systemin which the provider and patient
communi cate using wireless renote headsets while a trained conpetent
interpreter, located in a separate room provides sinultaneous
interpreting services to the provider and patient. The interpreter can
be mles away. This reduces delays in the delivery of |anguage
assi stance, since the interpreter does not have to travel to the
reci pient/covered entity's facility. In addition, a provider that
operates nore than one facility can deliver interpreter services to all
facilities using this central bank of interpreters, as |ong as each
facility is equipped with the proper technol ogy.

Language Banks--I1n several parts of the country, both urban and
rural, community organi zations and providers have created comunity
| anguage banks that train, hire and di spatch conpetent interpreters to
parti ci pating organi zations, reducing the need to have on-staff
interpreters for | ow demand | anguages. These | anguage banks are
frequently nonprofit and charge reasonable rates. This approach is
particularly appropriate where there is a scarcity of | anguage
services, or where there is a large variety of |anguage needs.

Language Support O fice--A state social services agency has
established an " "Ofice for Language Interpreter Services and
Translation.'' This office tests and certifies all in-house and
contract interpreters, provides agency-w de support for translation of
fornms, client mailings, publications and other witten materials into
non- Engl i sh | anguages, and nonitors the policies of the agency and its
vendors that affect LEP persons.

Mul ticultural Delivery Project--Another county agency has
established a "~ "Milticultural Delivery Project'' that is designed to
find interpreters to help immgrants and other LEP persons to navigate
the county health and social service systens. The project uses
community outreach workers to work with LEP clients and can be used by
enpl oyees in solving cultural and | anguage issues. A multicultural
advi sory commttee helps to keep the county in touch with community
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needs.
Panmphl et s-- A hospital has created panphlets in several |anguages,
entitled "~ "Wiile Awaiting the Arrival of an Interpreter.'' The

panphl ets are intended to facilitate basic communi cati on between

I npati ents/outpatients and staff. They are not intended to repl ace
interpreters but may aid in increasing the confort |evel of LEP persons
as they wait for services.

Use of Technol ogy--Sone recipient/covered entities use their
I nternet and/or intranet capabilities to store translated docunents
online. These docunents can be retrieved as needed.

Tel ephone I nformation Li nes--Recipient/covered entities have
establ i shed tel ephone information lines in | anguages spoken by
frequently encountered | anguage groups to instruct callers, in the non-
Engl i sh | anguages, on how to | eave a recorded nessage that wll be
answered by soneone who speaks the caller's |anguage.

Si gnage and O her Qutreach--Qher recipient/covered entities have
provi ded
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I nformati on about services, benefits, eligibility requirenents, and the
avai lability of free | anguage assi stance, in appropriate |anguages by
(a) posting signs and placards with this information in public places
such as grocery stores, bus shelters and subway stations; (b) putting
notices in newspapers, and on radio and television stations that serve
LEP groups; (c) placing flyers and signs in the offices of community-
based organi zati ons that serve | arge popul ati ons of LEP persons; and
(d) establishing information |lines in appropriate |anguages.

E. Model Pl an

The following is an exanple of a nodel | anguage assi stance program
that is potentially useful for all recipient/covered entities, but is
particularly appropriate for entities such as hospitals or social
servi ce agencies that serve a significant and diverse LEP popul ati on.
This nodel plan incorporates a variety of options and net hods for
provi di ng neani ngful access to LEP beneficiaries:

A formal witten | anguage assi stance progran

| dentification and assessnment of the | anguages that are
likely to be encountered and estimating the nunber of LEP persons that
are eligible for services and that are likely to be affected by its
programthrough a review of census and client utilization data and data
from school systenms and conmunity agenci es and organi zati ons;

Posting of signs in | obbies and in other waiting areas, in
several |anguages, informng applicants and clients of their right to
free interpreter services and inviting themto identify thensel ves as
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per sons needi ng | anguage assi st ance;

Use of "I speak'' cards by intake workers and ot her
patient contact personnel so that patients can identify their primry
| anguages;

Requiring i ntake workers to note the | anguage of the LEP
person in his/her record so that all staff can identify the |anguage
assi stance needs of the client;

Enpl oynment of a sufficient nunber of staff, bilingual in
appropriate | anguages, in patient and client contact positions such as
I nt ake wor kers, caseworkers, nurses, doctors. These persons nust be
trained and conpetent as interpreters;

Contracts with interpreting services that can provide
conpetent interpreters in a wde variety of |anguages, in a tinely
manner ;

Formal arrangenents with conmunity groups for conpetent
and tinely interpreter services by community vol unt eers;

An arrangenent with a tel ephone | anguage interpreter |ine;

Transl ati on of application forns, instructional,

i nformational and ot her key docunents into appropriate non-English
| anguages. Provision of oral interpreter assistance with docunents, for
t hose persons whose | anguage does not exist in witten form

Procedures for effective tel ephone communi cation between
staff and LEP persons, including instructions for English-speaking
enpl oyees to obtain assistance frombilingual staff or interpreters
when initiating or receiving calls from LEP persons;

Notice to and training of all staff, particularly patient
and client contact staff, with respect to the recipient/covered
entity's Title VI obligation to provide | anguage assi stance to LEP
persons, and on the | anguage assi stance policies and the procedures to
be followed in securing such assistance in a tinely manner;

I nsertion of notices, in appropriate |anguages, about the
right of LEP applicants and clients to free interpreters and ot her
| anguage assi stance, in brochures, panphlets, manuals, and ot her
materials dissemnated to the public and to staff;

Notice to the public regardi ng the | anguage assi stance
policies and procedures, and notice to and consultation with comunity
organi zations that represent LEP | anguage groups, regarding problens
and sol utions, including standards and procedures for using their
nmenbers as interpreters;

Adoption of a procedure for the resolution of conplaints
regardi ng the provision of | anguage assi stance; and for notifying
clients of their right to and howto file a conplaint under Title VI
wi t h HHS.

Appoi ntment of a senior |evel enployee to coordinate the
| anguage assi stance program and ensure that there is regul ar
nmoni toring of the program
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F. Conpliance and Enforcenent

The recommendati ons outlined above are not intended to be
exhaustive. Recipient/covered entities have considerable flexibility in
determ ning how to conply with their |egal obligation in the LEP
setting, and are not required to use all of the suggested nethods and
options |isted. However, recipient/covered entities nust establish and
I npl enent policies and procedures for providing | anguage assi stance

sufficient to fulfill their Title VI responsibilities and provide LEP
persons wi th meani ngful access to services.
OCR wll enforce Title VI as it applies to recipient/covered

entities' responsibilities to LEP persons through the procedures
provided for in the Title VI regulations. These procedures include
conpl ai nt investigations, conpliance reviews, efforts to secure
vol untary conpliance, and technical assistance.

The Title VI regulations provide that OCR will investigate whenever
it receives a conplaint, report or other information that alleges or
I ndi cat es possi bl e nonconpliance with Title VI. If the investigation
results in a finding of conpliance, OCCR will informthe recipient/
covered entity in witing of this determ nation, including the basis
for the determnation. If the investigation results in a finding of
nonconpl i ance, OCR nust informthe recipient/covered entity of the
nonconpl i ance through a Letter of Findings that sets out the areas of
nonconpl i ance and the steps that nust be taken to correct the
nonconpl i ance, and nust attenpt to secure voluntary conpliance through
i nformal neans. If the matter cannot be resolved informally, OCR nust
secure conpliance through (a) the term nation of Federal assistance
after the recipient/covered entity has been given an opportunity for an
adm nistrative hearing, (b) referral to DQJ for injunctive relief or
ot her enforcenent proceedi ngs, or (c) any other neans authorized by
| aw.

As the Title VI regul ations set forth above indicate, OCR has a
| egal obligation to seek voluntary conpliance in resolving cases and

cannot seek the termnation of funds until it has engaged in voluntary
conpliance efforts and has determ ned that conpliance cannot be secured
voluntarily. OCRw !l engage in voluntary conpliance efforts, and w |

provi de technical assistance to recipients at all stages of its
i nvestigation. During these efforts to secure voluntary conpliance, OCR
wi || propose reasonable tinetables for achieving conpliance and wl |
consult with and assist recipient/covered entities in exploring cost
effective ways of coming into conpliance, by sharing information on
potential community resources, by increasing awareness of energing
technol ogi es, and by sharing informati on on how ot her recipient/covered
entities have addressed the | anguage needs of diverse popul ations.

OCR will focus its conpliance review efforts primarily on | arger
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reci pient/covered entities such as hospitals, managed care
organi zati ons, state agencies, and social service organi zations, that
have a significant nunber or percentage of LEP persons
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eligible to be served, or likely to be directly affected, by the
reci pient/covered entity's program GCenerally, it has been the
experience of OCR that in order to ensure conpliance with Title VI,
these recipient/covered entities will be expected to utilize a w der
range of the | anguage assi stance options outlined in section C. 3,
above.

The fact that OCR is focusing its investigative resources on |arger
reci pient/covered entities with significant nunbers or percentages of
LEP persons likely to be served or directly affected does not nean that
ot her recipient/covered entities are relieved of their obligation under
Title VI, or will not be subject to review by OCR In fact, OCR has a
| egal obligation under HHS regul ations to pronptly investigate al
conplaints alleging a violation of Title VI. Al recipient/covered
entities nust take steps to overcone | anguage differences that result
in barriers and provide the | anguage assi stance needed to ensure that
LEP persons have neani ngful access to services and benefits. However,
smal |l er recipient/covered entities--such as sole practitioners, those
with nore limted resources, and recipient/covered entities who serve
smal | nunbers of LEP persons on an infrequent basis--will have nore
flexibility in nmeeting their obligations to ensure neani ngful access
for LEP persons.

In determning a recipient/covered entity's conpliance with Title
VI, OCR s primary concern is to ensure that the recipient/covered
entity's policies and procedures overcone barriers resulting from
| anguage differences that woul d deny LEP persons a neani ngf ul
opportunity to participate in and access prograns, services and
benefits. A recipient/covered entity's appropriate use of the nethods
and options discussed in this policy guidance will be viewed by OCR as
evi dence of a recipient/covered entity's wllingness to conply
voluntarily with its Title VI obligations.

G Techni cal Assi stance

Over the past 30 years, OCR has provided substantial technical
assi stance to recipient/covered entities, and will continue to be
avai l abl e to provide such assistance to any recipient/covered entity
seeking to ensure that it operates an effective | anguage assi stance
program In addition, during its investigative process, OCR is
avai |l abl e to provide technical assistance to enable recipient/covered
entities to cone into voluntary conpliance.
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H Attachnents

Appendi x Ais a summary, in question and answer format, of a nunber
of the critical elenents of this guidance. The purpose of the summary
Is to assist recipient/covered entities further in understanding this
gui dance and their obligations under Title VI to ensure meani ngf ul
access to LEP persons. Appendix Bis a list of numerous provisions,

I ncluding but not limted to Federal and state |laws and regul ati ons,
requi ring the provision of |anguage assistance to LEP persons in

vari ous circunstances. This list is not exhaustive, and is not |limted
to the health and human service context.

Appendi x A--Questions and Answers Regarding the Ofice for Cvil R ghts
Policy Guidance on the Title VI Prohibition Against National Oigin
Discrimnation as it Affects Persons with Limted English Proficiency

1. Q Wat is the purpose of the guidance on | anguage access
rel eased by the Ofice for Cvil Rights (OCR) of the U S. Departnent
of Health and Human Servi ces (HHS)?

A. The purpose of the Policy Guidance is two-fold: First, to
clarify the responsibilities of providers of health and soci al
servi ces who receive Federal financial assistance fromHHS, and
assist themin fulfilling their responsibilities to Limted English
Proficient (LEP) persons, pursuant to Title VI of the Cvil R ghts
Act of 1964; and second, to clarify to nenbers of the public that
heal th and social service providers nust ensure that LEP persons
have neani ngful access to their prograns and services.

2. Q What does the policy guidance do?

A. The policy guidance does the foll ow ng:

Reiterates the principles of Title VI with respect to
LEP persons.
Di scusses the policies, procedures and ot her steps that
reci pients can take to ensure neani ngful access to their program by
LEP persons.
Clarifies that failure to take one or nore of these
st eps does not necessarily nmean nonconpliance with Title VI.
Provides that OCCR will determ ne conpliance on a case
by case basis, and that such assessnments will take into account the
size of the recipient, the size of the LEP popul ation, the nature of
the program the resources avail able, and the frequency of use by
LEP persons.
Provi des that small providers and recipient/covered

entities with [imted resources, will have a great deal of
flexibility in achieving conpliance.
Provides that OCR will provide extensive technical

file://1U|/Projects/'Web%20Site/ CHD%20Website/ PDFs/Titl €220V 1%20Policy%20for%20L EP.htm (29 of 39)1/4/2005 5:23:10 AM



filex///U|/Projects/'Web%20Site/ CHD%20Website/ PDFs/Titl %620V 1 %20Poli cy%20f or%20L EP.htm

assi stance as needed by recipient/covered entities.

3. Q Does the guidance inpose new requirenents on recipient/
covered entities?

A. No. Since its enactnent, Title VI of the Gvil Ri ghts Act of
1964 has prohibited discrimnation on the basis of race, color or
national origin in any programor activity that receives federa
financial assistance. In order to avoid violating Title VI,
reci pient/covered entities nust ensure that they provide LEP persons
meani ngful opportunity to participate in their progranms, services
and benefits. Over the past three decades, OCR has conducted
t housands of investigations and reviews involving | anguage
differences that affect the access of LEP persons to nedical care
and soci al services. Wiere such | anguage differences prevent
meani ngf ul access on the basis of national origin, the |law requires
that recipient/covered entities provide oral and witten | anguage
assi stance at no cost to the LEP person. This gui dance synthesi zes
the |l egal requirenents that have been on the books and that OCR has
been enforcing for over three decades.

4. Q Wwo is covered by the guidance?

A. Covered entities include any state or | ocal agency, private
Institution or organi zation, or any public or private individual
that (1) operates, provides or engages in health, or social service
prograns and activities, and (2) receives Federal financi al
assi stance from HHS directly or through another recipient/covered
entity. Exanples of covered entities include but are not limted to
hospi tal s, nursing hones, hone health agencies, managed care
organi zations, universities and other entities with health or soci al
service research prograns; state, county and | ocal health agencies;
state Medicaid agencies; state, county and |ocal welfare agencies;
progranms for famlies, youth and children; Head Start prograns;
public and private contractors, subcontractors and vendors;
physi ci ans; and ot her providers who receive Federal financi al
assi stance from HHS.

5. Q How does the guidance affect small practitioners and
provi ders?

A. The key to providing neani ngful access for LEP persons is to
ensure that the rel evant circunstances of the LEP person's situation
can be effectively communi cated to the service provider and the LEP
person is able to understand the services and benefits avail abl e and
is able to receive those services and benefits for which he or she
is eligible in atinmely manner. Small practitioners and providers
w Il have considerable flexibility in determ ning precisely how to
fulfill their obligations to ensure neani ngful access for persons
wth limted English proficiency. OCR will assess conpliance on a
case by case basis and wll take into account the size of the
reci pient/covered entity, the size of the eligible LEP population it

file://1U|/Projects/'Web%20Site/ CHD%20Website/ PDFs/Titl €220V 1%20Policy%20f or%20L EP.htm (30 of 39)1/4/2005 5:23:10 AM



filex///U|/Projects/'Web%20Site/ CHD%20Website/ PDFs/Titl %620V 1 %20Poli cy%20f or%20L EP.htm

serves, the nature of the programor service, the objectives of the
program the total resources available to the recipient/covered
entity, the frequency with which | anguages are encountered and the
frequency with which LEP persons cone into contact with the program
There is no ""one size fits all'' solution for Title VI conpliance
with respect to LEP persons.

In other words, OCR will focus on the end result, that is,
whet her the small practitioner or provider has taken steps, given
the factors that will be considered by OCR, to ensure that the LEP
persons have access to the prograns and services provided by the
physician. OCR will continue to be available to provide technical
assi stance to any physician seeking to ensure that s/he operates an
ef fective | anguage assi stance program For exanple: A physician, a
sol e
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practitioner, has about 50 LEP Hi spanic patients. He has a staff of
two nurses and a receptionist, derives a nodest inconme fromhis
practice, and receives Medicaid funds. He asserts that he cannot
afford to hire bilingual staff, contract with a professional
Interpreter service, or translate witten docunents. To accommbdat e
t he | anguage needs of his LEP patients he has nade arrangenents with
a Hi spanic community organi zation for trained and conpetent
volunteer interpreters and with a tel ephone interpreter |anguage
line, to interpret during consultations and to orally translate
written docunents. There have been no client conplaints of

i nordi nate del ays or other service related problens with respect to
LEP clients. G ven the physician's resources, the size of his staff,
and the size of the LEP popul ation, OCR would find the physician in
conpliance with Title VI.

6. Q The guidance identifies sone specific circunstances under
which OCR will consider a programto be in conpliance with its
obligation under Title VI to provide witten materials in | anguages
ot her than English. Does this nean that a recipient/covered entity
w Il be considered out of conpliance with Title VI if its program
does not fall wthin these circunstances?

A. No. The circunstances outlined in the guidance are intended
to provide a “safe harbor'' for recipients who desire greater
certainty with respect to their obligations to provide witten
transl ati ons. Thus, a recipient/covered entity whose policies and
practices fall within these circunstances can be confident that,
Wth respect to witten translations, it will be found in conpliance
with Title VI. However, the failure to fall within the " "safe
harbors'' outlined in the gui dance does not necessarily nean that a
reci pient/covered entity is not in conpliance wwth Title VI. In such
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ci rcunstances, OCR will reviewthe totality of circunstances to
determ ne the precise nature of a recipient/covered entity's
obligation to provide witten materials in | anguages ot her than
English. If translation of a certain docunent or set of docunents
woul d be so financially burdensone as to defeat the legitimte
objectives of its program or if there is an alternative neans of
ensuring that LEP persons have neani ngful access to the information
provided in the docunent (such as tinely, effective ora
interpretation of vital docunents), OCRw Il likely not find the
transl ati on necessary for conpliance with Title VI.

7. Q The guidance nmakes reference to " “vital docunments'' and
notes that, in certain circunstances, a recipient/covered entity may
have to translate such docunents into other |anguages. Wat is a
vital docunent?

A. Gven the wide array of prograns and activities receiving HHS
financial assistance, we do not attenpt to identify vital docunents
and information with specificity in each program area. Rather, a
docunent or information should be considered vital if it contains
information that is critical for accessing the federal fund
recipient's services and/or benefits, or is required by |aw. Thus,
vital docunents include, but are not limted to, applications,
consent forns, letters and notices pertaining to the reduction,
denial or term nation of services or benefits, letters or notices
that require a response fromthe beneficiary or client, and
docunents that advise of free | anguage assistance. OCR wi |l al so
col l aborate with respective HHS agencies in determ ning which
docunents and information are deened to be vital within a particul ar
progr am

8. Q WII recipient/covered entities have to translate |arge
docunents such as managed care enrol | nent handbooks?

A. Not necessarily. As part of its overall |anguage assistance
program a recipient nust devel op and inplenent a plan to provide
witten materials in | anguages other than English where a
significant nunber or percentage of the population eligible to be
served, or likely to be directly affected by the program needs
services or information in a | anguage other than English to
communi cate effectively. OCR will assess the need for witten
transl ati on of docunents and vital information contained in |arger
docunents on a case by case basis, taking into account all rel evant
ci rcunst ances, including the nature of the recipient/covered
entity's services or benefits, the size of the recipient/covered
entity, the nunber and size of the LEP | anguage groups in its
service area, the nature and |l ength of the docunent, the objectives
of the program the total resources available to the recipient/
covered entity, the frequency which particul ar | anguages are
encountered and the frequency wth which transl ated docunents are
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needed and the cost of translation. Depending on these

ci rcunst ances, | arge docunents, such as enroll nment handbooks, may
not need to be translated or may not need to be translated in their
entirety. For exanple, a recipient/covered entity may be required to
provide witten translations of vital information contained in

| arger documents, but may not have to translate the entire docunent,
to nmeet its obligations under Title VI.

9. Q My a recipient/covered entity require an LEP person to
use a famly menber or a friend as his or her interpreter?

A. No. OCR s policy requires the recipient/covered entity to
informthe LEP person of the right to receive free interpreter
services first and permts the use of famly and friends only after
such offer of assistance has been declined and docunented. Qur
policy regarding the use of famly and friends as interpreters is
based on over three decades of experience with Title VI. Al though
COCR recogni zes that sone individuals may be unconfortable having a
stranger serve as an interpreter, especially when the situation
i nvol ves the discussion of very personal or private matters, it is
our experience that famly and friends frequently are not conpetent
to act as interpreters, since they may be insufficiently proficient
I n both | anguages, untrained and unskilled as interpreters, and
unfam liar wth specialized term nology. Use of such persons al so
may result in breaches of confidentiality or reluctance on the part
of the individual to reveal personal information critical to their
situations. These concerns are even nore pronounced when the famly
menber called upon to interpret is a mnor. In other words, when
famly and friends are used, there is a grave risk that
i nterpretation may not be accurate or conplete. In nedical settings,
in particular, this can result in serious, even life threatening
consequences.

10. Q How does low health literacy, non-literacy, non-witten
| anguages, blindness and deaf ness anong LEP popul ati ons affect the
responsibilities of federal fund recipients?

A. Effective comunication in any |anguage requires an
understanding of the literacy levels of the eligible popul ations.
However, literacy generally is a program operations issue rather
than a Title VI issue. Wiere a LEP individual has a limted
under standi ng of health matters or cannot read, access to the
programis conplicated by factors not directly related to nati onal
origin or |anguage. Under these circunstances, a recipient/covered
entity should provide renedial health information to the sane extent
that it would provide such information to English-speakers.
Simlarly, a recipient/covered entity should assist LEP individuals
who cannot read in understanding witten materials as it would non-
literate English-speakers. A non-witten | anguage precl udes the
transl ati on of docunents, but does not affect the responsibility of
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the recipient to conmunicate the vital information contained in the
docunent or to provide notice of the availability of oral
translation. Section 504 of the Rehabilitation Act of 1973 requires
that federal fund recipients provide sign | anguage and or al
Interpreters for people who have hearing inpairnents and provide
materials in alternative formats such as in large print, braille or
on tape for individuals with inpairnents. The Anericans with
Disabilities Act inposes simlar requirenments on health and human
servi ce providers.

11. Q Can OCR provide help to recipient/covered entities who
wish to cone into conpliance with Title VI?

A. Absolutely. For over three decades, OCR has provi ded
substantial technical assistance to recipient/covered entities who
are seeking to ensure that LEP persons can neaningfully access their
prograns or services. Qur regional staff is prepared to work with
recipients to help themneet their obligations under Title VI. As
part of its technical assistance services, OCR can help identify
best practices and successful strategies used by other federal fund
recipients, identify sources of federal reinbursenent for
transl ati on services, and point providers to other resources.

12. Q Howwill OCR enforce conpliance by recipient/covered
entities with the LEP requirenents of Title VI?

AL OCRw Il enforce Title VI as it applies to recipient/covered
entities through the procedures provided for in the Title VI
regul ations. The Title VI reqgulations provide that OCR wi ||
I nvesti gate whenever it receives a conplaint, report, or other
i nformation that alleges or indicates possible nonconpliance with
Title VI. If the investigation results in a finding of conpliance,
OCR will informthe recipient/covered entity in witing of this
determ nation, including the basis for the determ nation. If the
I nvestigation results in a finding of nonconpliance, OCR nust inform
the recipient/covered entity of the nonconpliance through a Letter
of Fi ndi ngs

[[ Page 52774]]

that sets out the areas of nonconpliance and the steps that nust be
taken to correct the nonconpliance. By regulation, OCR nust attenpt
to secure voluntary conpliance through informal neans. In practice,
OCR has been quite successful in securing voluntary conpliance and
will continue these efforts. If the nmatter cannot be resol ved
informal |y, OCR nmust secure conpliance through (a) the term nation
of Federal assistance after the recipient/covered entity has been
gi ven an opportunity for an admnistrative hearing, (b) referral to
DQJ for injunctive relief or other enforcenent proceedings, or (c)
any ot her nmeans authorized by | aw.
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13. Q Does issuing this guidance nean that OCR will be changi ng
how it enforces conpliance with Title VI?

A. No. How OCR enforces Title VI is governed by the Title Vi
I npl ementing regul ati ons. The nethods and procedures used to
I nvestigate and resol ve conpl ai nts, and conduct conpliance reviews,
have not changed.

14. Q Wat is HHS doing to ensure it is follow ng the guidance
It is giving to States and ot hers?

A. Although legally, federally conducted progranms and activities
are not subject to Title VI, HHS recogni zes the inportance of
ensuring that its prograns and services are accessible to LEP
persons. To this end, HHS has established a working group to assess
how HHS itself is providing | anguage access. Currently, agencies
across HHS have taken a nunber of inportant steps to ensure that
their prograns and services are accessible to LEP persons. For
exanpl e, a nunber of agencies have translated inportant consuner
materials into | anguages other than English. Al so, several agencies
have | aunched Spani sh | anguage web sites. In order to ensure that
all HHS federally conducted progranms and activities are accessible
to LEP persons, the Secretary has directed the working group to
devel op and inplenent a Departnent-wi de plan for ensuring LEP
persons neani ngful access to HHS prograns. This internal HHS
initiative was begun prior to the President's August 11, 2000,
Executive Order 13166, "I nproving Access to Services for Persons
with Limted English Proficiency''. The Executive Order requires
Federal Agencies to develop and inplenent a systemfor ensuring LEP
persons neani ngful access to their federally-conducted prograns. It
al so requires agencies to issue guidance to their recipients on the
reci pients' obligations to provide LEP persons neani ngful access to
their federally-assisted prograns. HHS is a step ahead on each of
the obligations outlined in the Executive O der.

Appendi x B--Sel ected Federal and State Laws and Reqgul ati ons Requiri ng
Language Assi stance

Federal Laws and Regul ations

Federal |aws that recognize the need for | anguage assi stance
I ncl ude:

1. The Voting Rights Act, which bans English-only elections and
prescri bes other renedi al devices to ensure nondi scrimnation
agai nst | anguage mnorities; \1\
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2. The Food Stanp Act of 1977, which requires states to provide
written and oral | anguage assistance to LEP persons under certain
ci rcunst ances; \2\

3. Judicial procedure laws that require the use of certified or
otherwi se qualified interpreters for LEP parties and w tnesses, at
t he governnent's expense, in certain proceedings; \3\

4. The O der Anericans Act, which requires state pl anning
agencies to use outreach workers who are fluent in the | anguages of
ol der LEP persons, where there is a substantial nunmber of such
persons in a planning area; \4\

5. The Substance Abuse and Mental Health Adm nistration
Reor gani zati on Act, which requires services provided with funds
under the statute to be bilingual if appropriate; \5\

6. The D sadvantaged Mnority Health | nprovenent Act, which
requires the Ofice of Mnority Health (OWH) to enter into contracts
to increase the access of LEP persons to health care by devel opi ng
progranms to provide bilingual or interpreter services; \G6\

7. The Equal Educational Opportunities Act of 1974, which
requi res educational agencies to take appropriate action to
accommodat e the | anguage differences that inpede equal participation
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by students in instructional prograns; \7\ and

8. Regul ations issued by the Health Care Fi nancing
Adm ni stration (HCFA) which require that evaluations for the
mentally ill and nentally retarded be adapted to the cultural
background, |anguage, ethnic origin and neans of conmunication of
t he person bei ng eval uat ed. \ 8\

State Laws and Regul ati ons

Many states have recogni zed the seriousness of the | anguage
access chall enge and have enacted | aws that require providers to
of fer | anguage assi stance to LEP persons in many service
settings.\9\ States that require | anguage assi stance i ncl ude:

\9\ At |least twenty six (26) states and the District of Colunbia
have enacted | egislation requiring | anguage assi stance, such as
interpreters and/or translated forns and other witten materi al s,
for LEP persons.

1. California, which provides that internmediate care facilities
must use interpreters and other nethods to ensure adequate
comruni cati on between staff and patients; \ 10\

\10\ 22 California Code of Regulations, Section 73501.
California has a wde array of other |aws and regul ati ons that
requi re | anguage assi stance, including those that require: (a)
intermedi ate nursing facilities to use interpreters and ot her
nmet hods to ensure adequate conmunication with patients, (b) adult
day care centers to enploy ethnic and linguistic staff as indicated
by participant characteristics, (c) certified interpreters for non-
Engl i sh speaki ng persons at admi nistrative hearings, and (d) health
| i censing agencies to translate patients rights information into
every | anguage spoken by 1% or nore of the nursing honme popul ati on.
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2. New Jersey, which provides that drug and al cohol treatnent
facilities nust provide interpreter services if their patient
popul ati on in non-English speaking; \11\

3. Pennsyl vania, which provides that a patient who does not
speak English shoul d have access, where possible, to an interpreter;
\12\ and

4. Massachusetts, which in April 2000, enacted | egislation that
requires every acute care hospital to provide conpetent interpreter
services to LEP patients in connection with all energency room
services.\ 13\

Medi cal Accreditation Organizations

1. The Joint Conmittee on Accreditation of Healthcare
Organi zations (JCAHO), which accredits hospitals and other health
care institutions, requires | anguage assi stance in a nunber of
situations. For exanple, its accreditation manual for hospitals
provides that witten notice of patients' rights nust be appropriate
to the patient's age, understandi ng and | anguage.\ 14\

\ 14\ JCAHO, 1997 Accreditation Manual for Hospitals, Section
R1. 1. 4.

2. The National Commttee for Quality Assurance (NCQA), which
provi des accreditation for nanaged care organi zations, al so requires
| anguage assistance in a variety of settings. As part of its
eval uati on process, the NCQA assesses nanaged care nenber naterials
to determ ne whether they are available in | anguages, other than
Engl i sh, spoken by maj or popul ati on groups.\ 15\
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\ 15\ NCQA, 1997 Accreditation Standards, RR 6. 2.

[ FR Doc. 00-22140 Filed 8-29-00; 8:45 am
Bl LLI NG CODE 4110-60-P

file://1U|/Projects/'Web%20Site/ CHD%20Website/ PDFs/Titl €220V 1%20Policy%20f or%20L EP.htm (39 of 39)1/4/2005 5:23:10 AM



	Local Disk
	file:///U|/Projects/Web%20Site/CHD%20Website/PDFs/Title%20VI%20Policy%20for%20LEP.htm


